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OF THE CHEROKEE NATION

THE CHEROKEE NATION,
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VS.
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MCKESSON CORPORATION:
CARDINAL HEALTH, INC.;
AMERISOURCEBERGEN;

CVS HEALTH; WALGREENS BOOTS
ALLIANCE, INC.; WAL-MART STORES, INC.,

Defendants.
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PETITION

1. There is an epidemic of prescription opioid abuse sweeping through Indian
country and across the United States. It is an epidemic of unprecedented proportions in the recent
history of the Cherokee Nation, leaving in its wake a substantial loss of resources, addiction,
disability, and death.

2. Today in the Cherokee Nation, as elsewhere in the country, prescription opioids
are more deadly than heroin. According to reports from the National Institutes of Health,
prescription opioids killed 22,598 people in the United States in 2015, as compared to 12,989
deaths from heroin. Prescription opioids are the driving force behind skyrocketing rates of drug-
overdose deaths, which now surpass car accident deaths nationwide. In 2016, the U.S. Surgeon
General visited with tribal representatives in Oklahoma, where most Cherokee Nation citizens
reside, and declared that the “prescription opioid epidemic that is sweeping across the U.S. has

hit Indian country particularly hard.”



3. The brunt of the epidemic could have been, and should have been, prevented by
the defendant companies acting within the U.S. drug distribution industry, which are some of the
largest corporations in America. These drug wholesalers and retailers have profited greatly by
allowing the Cherokee Nation to become flooded with prescription opioids.

4. The distribution industry is supposed to serve as a “check” in the drug delivery
system, i.e., by securing and monitoring opioids at every step as they travel through commerce,
protecting them from theft, and refusing to fulfill suspicious or unusual orders by downstream
pharmacies, doctors, or patients. But Defendants utterly failed in this duty; they have habitually
turned a blind eye to known or knowable problems in their own supply chains.

5. By doing so, Defendants created conditions in which vast amounts of opioids
have flowed freely from manufacturers to abusers and drug dealers—with distributors regularly
fulfilling suspicious orders from pharmacies, and pharmacies regularly ignoring “red flags” in
prescription presentation that would require further investigation and resolution before
dispensing the pills.

6. This kind of behavior by Defendants has allowed massive amounts of opioid pills
to be diverted from legitimate channels of distribution into the illicit black market in quantities
that have fueled the opioid epidemic in the Cherokee Nation. This is the phenomenon known as
“opioid diversion.” Acting against their common law and statutory duties, Defendants have
created an environment in which drug diversion can flourish. As a result, unauthorized opioid

users in and around the Cherokee Nation have ready access to illicit sources of diverted opioids.



7. For years Defendants and their agents1 have had the ability to substantially reduce
the death toll and adverse economic consequences of opioid diversion in the Cherokee Nation—
including the deaths of hundreds of Cherokee citizens and expenditures of hundreds of millions
of dollars by the Cherokee Nation in dealing with the problem—but the Defendants pursued
corporate revenues instead. All the Defendants in this action share responsibility for perpetuating
the epidemic.

8. Defendants have foreseeably caused damages to the Cherokee Nation including
the costs of providing: (1) medical care, additional therapeutic and prescription drug purchases,
and other treatments for patients suffering from opioid-related addiction or disease, including
overdoses and deaths; (2) counseling and rehabilitation services; (3) treatment of infants born
with opioid-related medical conditions; (4) welfare for children whose parents suffer from.
opioid-related disability or incapacitation; and (5) law enforcement and public safety relating to
the opioid epidemic within the Cherokee Nation. The Cherokee Nation has also suffered
substantial damages relating to the lost productivity of Cherokee Nation citizens and businesses.

9. The Cherokee Nation, through Attorney General Todd Hembree, brings this civil
action under the statutory and common law of the Cherokee Nation for injunctive relief,
compensatory damages, statutory damages, punitive damages, and any other relief allowed by
law against the Defendant opioid drug distributors and retailers that, by their actions, have
knowingly or negligently distributed and dispensed prescription opioid drugs within the
Cherokee Nation in a manner that foreseeably injured, and continues to injure, the Cherokee

.~ Nation and its citizens.

! Throughout this petition, when reference is made to a defendant or defendants, this
includes the officers, agents, or employees of said defendants, as well as predecessor and
successor entities to the named defendants.



PARTIES
L Plaintiff

10.  The Cherokee Nation is a federally-recognized sovereign Indian nation. It is
governed by the Cherokee Nation Constitution and the laws of the Cherokee Nation and
exercises inherent governmental authority within the Cherokee Nation.

11. Attorney General Todd Hembree brings this action pursuant to Article VII,
Section 13 of the Cherokee Nation Constitution, Title 51, sec. 101 et al. of the Cherokee Nation
Code and in the exercise of his other statutory and common law powers on behalf of the
Cherokee Nation 1in its proprietary capacity and under its parens patriae authority in the public
interest to protect the health, safety, and welfare of all Cherokee Nation citizens to stop the
growing prescription opioid epidemic within the Cherokee Nation and to recover damages and
seek other redress for harm caused by Defendants’ improper sales, distribution, dispensing, and
reporting practices relating to prescription opioids. Defendants’ actions have caused and continue
to cause a crisis that threatens the health, safety and welfare of the citizens of the Cherokee
Nation.

II. Distributor Defendants

12. McKesson Corporation: McKesson Corporation (“McKesson™) is a publicly-
traded company headquartered in San Francisco and incorporated under the laws of Delaware.
During all relevant times, McKesson has distributed substantial amounts of prescription opioids
to providers and retailers in the Cherokee Nation. McKesson has engaged in consensual
commercial dealings with the Cherokee Nation and its citizens, and has purposefully availed
itself of the advantages of conducting business with and within the Cherokee Nation.

13. Cardinal Health, Inc.: Cardinal Health, Inc. (“Cardinal”) is a publicly-traded

company headquartered in Ohio and incorporated under the laws of Ohio. During all relevant



times, Cardinal has distributed substantial amounts of prescription opioids to providers and
retailers in the Cherokee Nation. Cardinal has engaged in consensual commercial dealings with
the Cherokee Nation and its citizens, and has purposefully availed itself of the advantages of
conducting business with and within the Cherokee Nation.

14.  AmerisourceBergen: AmerisourceBergen 1is a publicly-traded company
headquartered in Pennsylvania and incorporated under the laws of Delaware. During all relevant
times, AmerisourceBergen has distributed substantial amounts of prescription opioids to
providers and retailers in the Cherokee Nation. AmerisourceBergen has engaged in consensual
commercial dealings with the Cherokee Nation and its citizens, and has purposefully availed
itself of the advantages of conducting business with and within the Cherokee Nation.

III. Pharmacy Defendants

15. CVS Health: CVS Health is a publicly-traded Delaware corporation with its
principal place of business in Rhode Island. During all relevant times, CVS Health has sold and
continues to sell prescription opioids at locations within the Cherokee Nation, including in close
proximity to the Nation’s hospitals, clinics and other health care facilities serving patients of the
Cherokee Nation’s healthcare system. CVS Health has engaged in consensual commercial
dealings with the Cherokee Nation and its citizens, and has purposefully availed itself of the
advantages of conducting business with and within the Cherokee Nation.

16. Walgreens Boots Alliance, Inc.: Walgreens Boots Alliance, Inc., f/k/a Walgreen
Co. (“Walgreens™) is a publically-traded Delaware corporation with its principal place of
business in Illinois. At all relevant times, Walgreens has sold and continues to sell prescription
opioids at locations within the Cherokee Nation, including in close proximity to the Nation’s
hospitals, clinics, and other healthcare facilities serving patients of the Cherokee Nation’s

healthcare system. Walgreens has engaged in consensual commercial dealings with the Cherokee



Nation and its citizens, and has purposefully availed itself of the advantages of conducting
business with and within the Cherokee Nation.

17. Wal-Mart Stores, Inc.: Wal-Mart Stores, Inc. (“Walmart™) is a publicly-traded
Delaware corporation with its principal place of business in Arkansas. At all relevant times,
Walmart has sold and continues to sell prescription opioids at locations within the Cherokee
Nation, including in close proximity to the Nation’s hospitals, clinics and other healthcare
facilities serving patients of the Cherokee Nation’s healthcare system. Walmart has engaged in
consensual commercial dealings with the Cherokee Nation and its citizens, and has purposefully

availed itself of the advantages of conducting business with and within the Cherokee Nation.

JURISDICTION AND VENUE
I Subject matter jurisdiction
18. This court has subject matter jurisdiction over this case pursuant to Article VIII,

Sec. 6 of the Constitution of the Cherokee Nation, which provides that the district courts of the
Cherokee Nation “shall be courts of general jurisdiction and shall be vested with original
jurisdiction . . . to hear and resolve disputes arising under the laws or Constitution of the
Cherokee Nation in both law and equity. . . .”

19. This court also has subject matter jurisdiction over this case pursuant to Title 20,
§ 24 of the Cherokee Nation Code, which provides that the district court of the Cherokee Nation
“shall have general jurisdiction and is vested with original jurisdiction, not otherwise reserved to
the Supreme Court, to hear and resolve disputes arising under the laws or Constitution of the
Cherokee Nation in both law and equity. . . .”

II. Jurisdiction under the Treaty of 1866

20. Article 13 of the 1866 Treaty of Washington, July 19, 1866, 14 Stat. 799,

between the United States and the Cherokee Nation, recognizes the inherent jurisdiction of the



courts of the Cherokee Nation over causes of action that “arise in the Cherokee Nation.” Article
13 of the Treaty states (emphasis added):

The Cherokees also agree that a court or courts may be established
by the United States in [the Indian] Territory, with such
jurisdiction and organized in such manner as may be prescribed by
law: Provided, That the judicial tribunals of the nation shall be
allowed to retain exclusive jurisdiction in all civil and criminal
cases arising within their country in which members of the nation,
by nativity or adoption, shall be the only parties, or where the
cause of action shall arise in the Cherokee Nation, except as
otherwise provided in this treaty.

21. Under Article 13 of the 1866 Treaty, this Court has jurisdiction over the causes of
action set forth in this Complaint because such causes of action against Defendants “arise in the
Cherokee Nation.”

III.  Jurisdiction over causes of action arising in Indian country

22. The courts of the Cherokee Nation exercise jurisdiction over non-Indians in civil
actions brought under the laws or Constitution of the Cherokee Nation where the cause of action
arises on land that constitutes Indian country within the Cherokee Nation.

23. The Cherokee Nation has inherent sovereignty over unlawful conduct by non-
Indians on land that constitutes Indian country within the Cherokee Nation, including on land
owned by or held in trust for the Cherokee Nation.

24, Defendants engaged in activities that take place on, or have direct impacts on,
land that constitutes Indian country within the Cherokee Nation.

25.  This Court has jurisdiction over the causes of action set forth in this Complaint
because such causes of action against Defendants arise on land that constitutes Indian country

within the Cherokee Nation.



IV. Jurisdiction over causes of action arising in the Cherokee Nation jurisdictional area

26. The courts of the Cherokee Nation can exercise jurisdiction over non-Indians in
civil actions brought under the laws or Constitution of the Cherokee Nation where the cause of
action arises in the Cherokee Nation jurisdictional area and where the conduct of such non-
Indians is based on consensual relationships with the Cherokee Nation or poses a threat to the
political integrity, economic security, or health or welfare of the Cherokee Nation.

27. The Cherokee Nation jurisdictional area is recognized in federal, state and tribal
law as the territorial area of the Cherokee Nation established by prior treaties between the United
States and the Cherokee Nation.

28.  This Cherokee Nation jurisdictional area encompasses the whole or part of 14
Oklahoma counties—Adair, Cherokee, Craig, Delaware, Mayes, McIntosh, Muskogee, Nowata,
Ottawa, Rogers, Sequoyah, Tulsa, Wagoner, and Washington—all in northeastern Oklahoma, as
shown on the map attached as Exhibit A, entitled “Tribal Jurisdictions in Oklahoma™ prepared
by the State of Oklahoma Department of Transportation.”

29, The Cherokee Nation has approximately 335,000 citizens. Of these, there are
approximately 177,000 Cherokee Nation citizens residing within the 14-county Cherokee Nation
Jurisdictional area. Cherokee Nation citizens comprise a significant percentage of the population
in these counties.

30. The 14-county Cherokee Nation jurisdictional area is widely recognized in federal
law as territory in which the Cherokee Nation has governmental authority to administer a variety

of federal programs and to exercise sovereign rights.

? Also available at http://www.okladot.state.ok.us/maps/tribal/map_tribal_jurisdictions.pdf.




31. For example, the Cherokee Nation has the authority under the Indian Self-
Determination Act to enter annual self-governance compacts and funding agreements to run
Bureau of Indian Affairs programs located throughout the I4-country Cherokee Nation
Jurisdictional area where such programs are of “special . . . significance” to the Nation. See 25
US.C. § 5384-85; 25 C.F.R. §§ 1000.125-.126. The 2006 Compact between Indian Health
Service and the Cherokee Nation, for instance, in a section titled “Territorial Jurisdiction of the
Cherokee Nation,” describes “the boundaries of the Cherokee Nation territory” as the areas set
by the patents of 1838 and 1846, as modified, and further describes the Cherokee Nation “service
area” under the Compact as “within all or part of a fourteen county area located in the Claremore
and Tahlequah Service Units of the Oklahoma City Area Indian Health Service”. See 2006
Compact at §1.3.

32. The federal government has authorized the Cherokee Nation to receive federal
funding to support the exercise of “tribal control in all matters relating to the education of Indian
children” within the 14-county Cherokee Nation jurisdictional area. 25 U.S.C. § 2020(d)(1).

33. Federal law authorizes the Nation to implement federal grants within the 14-
county Cherokee Nation jurisdictional area where such grants further the development and
support of tribal courts exercising jurisdiction within the jurisdictional territory. 25 U.S.C. §§
3653(3), 3681.

34. Federal law also recognizes Cherokee Nation authority in the 14-county Cherokee
Nation jurisdictional area for multiple other purposes. See, e.g., 25 U.S.C. § 4302(4)(B)(i) (the
Cherokee Nation’s “jurisdictional areas” is equivalent to a ‘“reservation” for purposes of
receiving grants under the Native American Business Development, Trade Promotion, and
Tourism Act of 2000); id. §§ 3201(b)(4), 3202(9), 3208(a) (the Cherokee Nation has authority to

implement federal grants for treatment programs for victims of child sexual abuse within the



Cherokee Nation jurisdictional area); id. §§ 3102, 3103(12), 3104(b)(2), (4) (recognizing the
Cherokee Nation’s interest in use of national forest lands and proceeds from sale of products of
national forests within the Cherokee Nation jurisdictional area); id. § 3115 (providing that
Secretary of Interior can enter cooperative agreements with tribes for the management of
national forest lands in their jurisdictional areas); 40 U.S.C. § 523(b)(2) (recognizing the
Cherokee Nation jurisdictional area for purposes of transferring excess federal government
owned lands into tribal trust status); see also 25 C.F.R. § 151.2(f) (treating the 14-county
Cherokee Nation jurisdictional area as its “reservation” for purposes of acquiring trust land for
the Cherokee Nation).

35. Similarly, the 14-county Cherokee Nation jurisdictional area is recognized by the
State of Oklahoma as territory in which the Cherokee Nation has governmental authority to
administer certain state programs and to exercise sovereign rights.

36.  For instance, an extensive “Law Enforcement Agreement Between and Among
the Cherokee Nation, the United States of America, the State of Oklahoma, and Its Political
Subdivisions, the Various Boards of County Commissioners, and Various Law Enforcement
Agencies,” dated July 8, 1992, creates an inter-governmental Cherokee Nation Law Enforcement
Compact that establishes the terms for cross-deputization of federal, state and tribal law
enforcement personnel “within the boundaries of the Cherokee Nation.” Agmt. at 1. For
purposes of the agreement, the “Cherokee Nation’s boundaries™ are depicted on a map attached
to the Compact as the 14-county Cherokee Nation jurisdictional area.

37. The State of Oklahoma and the Cherokee Nation have also entered into a “Motor
Vehicle Licensing Compact for Lands Located Within the Compact Jurisdictional Area of the
Cherokee Nation,” dated August 16, 2013, which allows the Nation to license motor vehicles

owned by citizens of the Cherokee Nation pursuant to Cherokee Nation law within the “Compact
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Jurisdictional Area of the Cherokee Nation.” The Compact defines the boundaries of the
“Cherokee Nation Compact Jurisdictional Area” by reference to a map attached to the Compact,
depicting the same 14-county Cherokee Nation jurisdictional area discussed above.

38. Similarly, the 14-county Cherokee Nation jurisdictional area is recognized by the
Cherokee Nation as territory in which the Cherokee Nation has governmental authority to
administer tribal programs and to exercise sovereign rights.

39.  The Constitution of the Cherokee Nation defines the boundaries of “the Cherokee
Nation territory” as “those described by the patents of 1838 and 1846 diminished only by the
Treaty of July 19, 1866, and the Act of March 3, 1893.” Cherokee Const., Art. Il. This area is
co-extensive with the 14-county Cherokee Nation jurisdictional area described above.

40. The Code of the Cherokee Nation asserts the Cherokee Nation’s jurisdiction over
activity within this 14-county Cherokee Nation jurisdictional area for multiple purposes. For
instance, Title 27, § 104 of the Cherokee Nation Code states that “[f]or purposes of enforcing the
provisions of the Cherokee Nation Environmental Act, the Cherokee Nation shall have
jurisdiction in the territorial boundaries of the Cherokee Nation as defined in the Patent of
1838...." See also Title 33, § 5(3) (defining authority of Cherokee Nation Housing Authority);
Title 68, §§ 102, 103(4) (imposing tax on waste “generated outside the original territorial
jurisdiction of the Cherokee Nation,” which is described as “all land within the fourteen (14)
county area of northeastern Oklahoma as defined by the treaties of 1828, 1833 and 1835 and the
Patent of 1838....7); Title 68, § 1353 (imposing motor vehicle licensing requirement on vehicles
“within the reservation boundaries of Cherokee Nation™).

41.  The courts of the Cherokee Nation have jurisdiction over causes of action arising

from the conduct of non-Indians within the Cherokee Nation jurisdictional area where the non-
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Indians enter consensual relationships with the Nation or its citizens through commercial
dealings, contracts, leases or other arrangements.

42.  Defendants have substantial contacts and business relationships with the
Cherokee Nation, the citizens of the Cherokee Nation, employees of the Cherokee Nation, and/or
Cherokee Nation businesses. Defendants have purposefully availed themselves of business
opportunities within the Cherokee Nation jurisdictional area. This includes activities in
communities of high Cherokee Nation citizen population density that have a unique and
undeniable tribal character.

43.  The Distributor Defendants have entered into consensual relationships with the
Cherokee Nation and its citizens. For example, they have done so through contracts for the sale
of prescription medication directly to the Nation, commercial dealings for the distribution of
prescription medication for sale to employees of the Cherokee Nation, and through a continued
course of conduct of doing business within the Cherokee Nation.

44.  Likewise, the Pharmacy Defendants have entered into consensual relationships
with Cherokee Nation citizens by annually filling millions of dollars” worth of prescriptions for
medication for Cherokee Nation citizens, and by hiring Cherokee Nation citizens to work as
pharmacists and pharmacy technicians in the Cherokee Nation jurisdictional area, and by
engaging in a continued course of conduct of doing business within the Cherokee Nation.

45. In addition, the courts of the Cherokee Nation have jurisdiction over causes of
action arising from the conduct of non-Indians within the Cherokee Nation jurisdictional area
when that conduct threatens or has some direct effect on the political integrity, the economic
security, or the health or welfare of the Cherokee Nation.

46. Defendants’ conduct has caused and is causing damages to the Cherokee Nation’s

proprietary and sovereign interests by imposing significant costs on the Cherokee Nation’s health



system, undermining the economic productivity of its citizens, and harming the long-term health
and welfare of Cherokee Nation citizens.

47. Defendants’ conduct has caused and is causing a health crisis in the Cherokee
Nation that threatens the health, welfare, economic security and political integrity of the
Cherokee Nation and all its citizens. As a result of Defendants’ actions, the citizens of the
Cherokee Nation have become addicted to prescription opioid drugs, causing serious injury or
death, requiring rehabilitation and medical treatment for substance use disorder, causing children
to be born addicted to prescription opioids and other controlled substances, and causing short and
long term emotional and physical damage that requires treatment, long term care, and in some
instances foster care or adoption. The financial impact on the Cherokee Nation has been
enormous.

48. The negative impacts on the next generation of Cherokee Nation citizens caused
by the conduct of Defendants—in particular, the ruinous effects on the health of Cherokee
Nation children, and the removal of Cherokee Nation children from their parents—threatens the
continuation of Cherokee Nation culture, identity, and self-government into the future. These

impacts are so severe, cumulatively, that Defendants’ conduct threatens to decimate the

Cherokee Nation.
V. Personal jurisdiction
49. This Court has personal jurisdiction over Defendants, each of which has

substantial contacts and business dealings throughout the Cherokee Nation by virtue of their
distribution, dispensing, and sales of prescription opioids within the Cherokee Nation territorial

and political jurisdiction.
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VI. Venue
50.  Venue is proper in this district because a substantial part of the events giving rise
to the claim occurred here.

FACTS COMMON TO ALL CLAIMS

I. The prescription opioid crisis

51. Opioid literally means “opium-like” and the term includes all drugs derived in
whole or in part from the opium poppy.

52. The United States Food and Drug Administration’s website describes this class of
drugs as follows: “Prescription opioids are powerful pain-reducing medications that include
prescription oxycodone, hydrocodone and morphine, among others, and have both benefits as
well as potentially serious risks. These medications can help manage pain when prescribed for
the right condition and when used properly. But when misused or abused, they can cause serious
harm, including addiction, overdose and death.”

53. Prescription opioids with the highest potential for addiction are categorized under
Schedule II of the Controlled Substances Act. They include non-synthetic derivatives of the
opium poppy (such as codeine and morphine, which are also called “opiates™), partially-synthetic
derivatives (such as hydrocodone and oxycodone), or fully-synthetic derivatives (such as
fentanyl and methadone).

54. The supply chain for prescription opioids begins with the manufacture and
packaging of the pills. The manufacturers then transfer the pills to distribution companies,
including Defendants Cardinal, McKesson, and AmerisourceBergen, which together account for
85 to 90 percent of all revenues from drug distribution in the United States, estimated to be at
$378.4 billion in 2015. The distributors then supply opioids to hospitals, pharmacies, doctors,

and other healthcare providers, which then dispense the drugs to patients.
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55: Each participant in the supply chain shares the responsibility for controlling the
availability of prescriptions opioids. Opioid “diversion” occurs whenever the supply chain of
prescription opioids is broken, and the drugs are transferred from a legitimate channel of
distribution or use, to an illegitimate channel of distribution or use. Diversion can occur at any
point in the opioid supply chain, including at the pharmacy level when prescriptions are filled for
any reason other than a legitimate medical purpose.

56. For example, at the wholesale level of distribution, diversion occurs whenever
distributors allow opioids to be lost or stolen in transit, or when distributors fill suspicious orders
of opioids from retailers or prescribers. Suspicious orders include orders of unusually large size,
orders that are disproportionately large in comparison to the population of a community served
by the pharmacy, orders that deviate from a normal pattern, and/or orders of unusual frequency.

57. Diversion also occurs at the pharmacy level, including whenever a pharmacist
fills a prescription despite having reason to believe it was not issued for a legitimate medical
purpose and not in the usual course of professional practice. Some of the signs of a prescription
that may have been issued not for a legitimate medical purpose include when the patient seeks to
fill multiple prescriptions from different doctors (known as doctor shopping), when they travel
great distances between the doctor and the pharmacy to have the prescription filled, when they
present multiple prescriptions for the largest dose of more than one controlled substance or when
there are other “red flags™ surrounding the transaction. These signs or “red flags” should trigger
closer scrutiny of the prescriptions by the pharmacist and require a determination that the patient
is not seeking the medication for purposes other than to treat a legitimate medical condition. In
addition to diversion via prescription, opioids are also diverted from retail outlets when they are

stolen by employees or others.
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58. Diversion also occurs through the use of stolen or forged prescriptions at
pharmacies, or the sale of opioids without prescriptions. At the patient level, seeking prescription
opioids under false pretenses can also be a route through which prescription opioids are deflected
from medical sources into the illicit market.

59. Opioid diversion occurs in the United States at an alarming rate. In recent years,
the number of people who take prescription opioids for non-medical purposes is greater than the
number of people who use cocaine, heroin, hallucinogens, and inhalants combined.

60.  Every year, millions of people in the United States misuse and abuse opioid pain
relievers that can lead to addiction, overdose and death. The overdose rate among American
Indians, including Cherokee Nation citizens, is significantly higher than the rest of the
population.

61. Within the last 20 years, the abuse of prescription narcotic pain relievers has
emerged as a public health crisis in the United States. Overdose deaths involving prescription
opioids have quadrupled since 1999, and so have sales of these prescriptions.

62. In 2011, the Centers for Disease Control (“CDC”) reported that overdose deaths
from prescription opioids had reached epidemic levels. That year, 16,917 people died from a
prescription opioid related overdose, according to the National Institutes of Health. Since then,
the death toll has continued to rise. In 2014, 18,893 people died from a prescription opioid
related overdose. In 20135, that number increased again to 22,598.

63.  The dramatic rise in heroin use in recent years is a direct result of prescription
opioid diversion. The CDC recently reported that the strongest risk factor for a heroin use
disorder is prescription opioid use. In one national study covering the period 2008 to 2010,
77.4% of the participants reported using prescription opioids before initiating heroin use.

Another study reports that 75% of those who began their opioid abuse in the 2000s started with a
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prescription opioid. The CDC has reported that people who are dependent on prescription opioid
painkillers are 40 times more likely to become dependent on heroin. Heroin deaths are on a
tragic upswing: In 2015, over 12,989 people died from heroin overdose—up more than 20%
from approximately 10,574 overdose deaths in 2014.

64. The Cherokee Nation has taken proactive measures in its own healthcare system
to fight against prescription opioid abuse. The Cherokee Nation was an early adopter of using
information technologies to combat opioid diversion. Cherokee Nation healthcare providers
implemented and relied on a prescription monitoring program (“PMP”) before use of PMP was
required elsewhere. Cherokee Nation doctors access and review their patients’ prescription
histories directly at the point of care. Cherokee Nation also cracked down on opioid distributors
promoting Cherokee Nation doctors to prescribe opioids, and modified its prescription drug
“formulary” to eliminate certain prescription opioids such as hydrocodone that are most widely
abused. Additionally, healthcare providers at Cherokee Nation facilities stopped using hardcopy
prescription forms, and transitioned to using electronic prescriptions, thus eliminating the risk of
forgery or alteration.

65. American Indians in general are more likely than other racial/ethnic groups in the
United States to die from drug-induced deaths. Among American Indian tribes, the Cherokee
Nation has been particularly hard hit by the effects of Defendants’ opioid diversion. Oklahoma,
where the vast majority of Cherokee Nation citizens reside, leads the country in opioid abuse. In
recent years, it has ranked number one nationally for the nonmedical use of prescription opioids
for adults, and it currently ranks as the fifth highest state with drug overdose deaths in the United
States. From 2007 to 2012, more overdose deaths in Oklahoma involved hydrocodone or
oxycodone than alcohol, methamphetamine, cocaine, heroin and all other illegal drugs combined.

Deaths of Cherokee Nation citizens significantly contribute to these statewide statistics.
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66.  Between 2003 and 2014 there were over 350 opioid-related deaths within the
Cherokee Nation. Annual deaths from opioid-related overdoses more than doubled within the
Cherokee Nation between 2003 and 2014. For adults within the Cherokee Nation, overdose
deaths now outnumber deaths due to car accidents.

67. And deaths are just a part of the opioid abuse epidemic. The CDC reports that for
every opioid-related death, there are on average 10 hospital admissions for abuse, 26 emergency
department visits for misuse, 108 people who are dependent on opioids, and 733 non-medical
users. If these nationwide averages reflect the numbers in Oklahoma and in Cherokee Nation,
that means there were over ten thousand hospital admissions or emergency-room visits and
hundreds of thousands of instances of non-medical use of or addiction to opioids by Cherokee
Nation citizens during the period between 2003 to 2014.

68. According to public data from the U.S. Drug Enforcement Agency (“"DEA”), over
2.75 billion milligrams of opioids were distributed in Oklahoma in 2015. Of that, an estimated
845 million milligrams were distributed in the 14 counties that make up the Cherokee Nation
jurisdictional area. That amount would average out to be approximately 703 milligrams per
Cherokee Nation citizen within those counties. Obviously most people do not take opioids, so
this per capita average can be spread across the approximate estimate of Cherokee Nation
citizens who actually use opioids to give a more accurate picture of the level of opioid diversion
in the Cherokee Nation.

69. In 2015, based on Mayo Clinic computations of the percentage of people actually
taking opioids, the Defendants would have distributed an estimated 7,200 milligrams of
prescription opioids per opioid user in the Cherokee Nation. That would translate into an average
of 360 to 720 prescription opioid pills for every prescription opioid user in Cherokee Nation,

assuming an average opioid dose of 10 to 20 milligrams per pill.
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70. In 2016, the U.S. Surgeon General visited with tribal representatives in Oklahoma
and declared that the “prescription opioid abuse epidemic that is sweeping across the U.S. has hit
Indian country particularly hard.” The impact to young Cherokee Nation citizens in Oklahoma
has been the hardest of all. It has been reported that by 12th grade, nearly 13 percent of
American Indian teens have used OxyContin, one of the most deadly opioids when misused. The
use of OxyContin by American Indian 12th-graders was about double the national average.

Tl A 2014 study funded by the National Institute on Drug Abuse found a much
higher prevalence of drug and alcohol use in the American Indian 8th and 10th graders compared
with national averages. American Indian students’ annual heroin and OxyContin use was about
two to three times higher than the national averages in those years.

T The fact that American Indian teens, including Cherokee Nation children, are
easily able to obtain OxyContin at these alarming rates indicates the degree to which drug
diversion has created an illegal secondary market for opioids.

73. Sadly, even the Cherokee Nation’s youngest citizens—its newborn infants—bear
the consequences of the opioid abuse epidemic fueled by Defendants’ conduct. Many Cherokee
women have become addicted to prescription opioids and have used these drugs through their
pregnancies. As a result, many Cherokee infants are born addicted to prescription opioids and
suffer from opioid withdrawal and Neonatal Abstinence Syndrome.

74. Neonatal Abstinence Syndrome babies are immediately separated from their
families and placed into the custody of the Cherokee Nation Indian Child Welfare (“ICW™) or
receive governmental services of the Cherokee Nation so that they can be afforded medical
treatment and be protected from their drug-addicted mothers (and in many cases, their drug-

addicted fathers, too).

19



75.  The impact of Neonatal Abstinence Syndrome can be life-long. Most Neonatal
Abstinence Syndrome babies are immediately transferred to a neonatal intensive care unit for a
period of days, weeks or even months, depending on the severity of the symptoms and
complications related to the prenatal exposure to opioids. This often requires an emergency
helicopter evacuation from the Cherokee Nation hospital to Tulsa for extraordinary emergency
care to save the life of the newbom child. This helicopter transport alone costs the Cherokee
Nation thousands of dollars each time. Many of the babies have short-term and long-term
developmental issues that prevent them from meeting basic cognitive and motor-skills
milestones. In preschool, many of the affected children will suffer from vision and digestive
issues; some are unable to attend full days of preschool because of the severity of their
behavioral and cognitive issues. These disabilities follow these children through elementary
school and beyond.

76. It has been reported that pregnant American Indian women are up to 8.7 times
more likely to be diagnosed with opioid dependency or abuse compared to the next highest
race/ethnicity; and it has been reported that in some communities upwards of 1 in 10 pregnant
American Indian women has a diagnosis of opioid dependency or abuse. On information and
belief, these statistics apply similarly to pregnant women who are Cherokee citizens or the
mothers of Cherokee children.

77.  Many of the parents of these the Cherokee Nation children continue to relapse
into prescription opioid use and lose custody of the children. As a result, many of these children
are placed in foster care or adopted.

78.  Defendants’ opioid diversion in and around the Cherokee Nation contributes to a
range of social problems including violence, delinquency, and mortality. Adverse social

outcomes include child abuse and neglect, family dysfunction, criminal behavior, poverty,
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property damage, unemployment, and social despair. As a result, more and more Cherokee
Nation resources are devoted to addiction-related problems, leaving a diminished pool of
available resources to devote to positive societal causes like education, cultural preservation, and
social programs. Meanwhile, the prescription opioid crisis diminishes the Cherokee Nation’s
available workforce, decreases productivity, increases poverty, and consequently requires greater
government assistance expenditures by the Cherokee Nation.

79. Cherokee Nation society is saturated with highly-addictive opioid painkillers
diverted from Defendants’ supply chains, thereby ensuring that Cherokee Nation citizens will
continue to suffer from addiction rates higher than national averages and, commensurately, that
Defendants will continue to profit by supplying opioids to the area. This civil lawsuit is the
Cherokee Nation’s only remaining weapon to fight against the worsening opioid abuse epidemic
that Defendants have caused in the Cherokee Nation.

11. Liability of Distributor Defendants

A. Duties of Distributor Defendants

80. Like all people, Distributors Defendants have a duty to exercise reasonable care
under the circumstances. This involves a duty not to create a foreseeable risk of harm to others.
Additionally, one who engages in affirmative conduct—and thereafter realizes or should realize
that such conduct has created an unreasonable risk of harm to another—is under a duty to
exercise reasonable care to prevent the threatened harm.

81. In addition to having common law duties, the Distributor Defendants are
governed by the statutory requirements of the Controlled Substances Act (“CSA”), 21 U.S.C. §
801 ef seq. and its implementing regulations. These requirements were enacted to protect society
from the harms of drug diversion. The Distributor Defendants’ violation of these requirements

shows that they failed to meet the relevant standard of conduct that society expects from them.
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82. By violating the CSA, the Distributor Defendants are also liable to Cherokee
Nation under the Cherokee Nation Unfair and Deceptive Trade Practices Act, which specifically
makes it a civil offense to violate federal statutes affecting or impacting chattels bought for
medical purposes.

83. The CSA creates a legal framework for the distribution and dispensing of
controlled substances. Congress passed the CSA partly out of a concern about “the widespread
diversion of [controlled substances] out of legitimate channels into the illegal market.” See H.R.
Rep. No. 91-1444, 1970 U.S.C.C.AN. at 4566; 4572.

84.  Accordingly, the CSA acts as a system of checks and balances from the
manufacturing level through delivery of the pharmaceutical drug to the patient or ultimate user.
Every person or entity who manufactures, distributes, or dispenses opioids must obtain a
“registration” with the DEA. Registrants at every level of the supply chain must fulfill their
obligations under the CSA, otherwise controlled substances move from the licit to the illicit
marketplace, and there is great potential for harm to the general public.

85.  All opioid distributors are required to maintain effective controls against opioid
diversion. They are also required to create and use a system to identify and report downstream
suspicious orders of controlled substances to law enforcement. Suspicious orders include orders
of unusual size, orders deviating substantially from the normal pattern, and orders of unusual
frequency. To comply with these requirements, distributors must know their customers, report
suspicious orders, conduct due diligence, and terminate orders if there are indications of
diversion.

86. To prevent unauthorized users from obtaining opioids, the CSA creates a
distribution monitoring system for controlled substances. At the heart of this system are

registration and tracking requirements imposed upon anyone authorized to handle controlled
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substances. The DEA’s Automation of Reports and Consolidation Orders System (“ARCOS”) is
an automated drug reporting system which monitors the flow of Schedule IT controlled
substances from their point of manufacture through commercial distribution channels to point of
sale. ARCOS accumulates data on distributors’ controlled substances acquisition/distribution
transactions, which are then summarized into reports used by the DEA to identify any diversion
of controlled substances into illicit channels of distribution. Each person or entity that is
registered to distribute ARCOS Reportable controlled substances must report acquisition and
distribution transactions to the DEA.

87.  Acquisition and distribution transaction reports must provide data on each
acquisition to inventory (identifying whether it is, e.g., by purchase or transfer, return from a
customer, or supply by the Federal Government) and each reduction from inventory (identifying
whether it is, e.g., by sale or transfer, theft, destruction or seizure by Government agencies) for
each ARCOS Reportable controlled substance. See 21 U.S.C. § 827(d)(1); 21 C.F.R. §§
1304.33(e), (d). Inventory that has been lost or stolen must also be reported separately to the
DEA within one business day of discovery of such loss or theft.

88. In addition to filing acquisition/distribution transaction reports, each registrant is
required to maintain on a current basis a complete and accurate record of each substance
manufactured, imported, received, sold, delivered, exported, or otherwise disposed of. See 21
U.S.C. §§ 827(a)(3), 1304.21(a), 1304.22(b). It is unlawful for any person to negligently fail to
abide by the recordkeeping and reporting requirements.

89. In order to maintain registration, distributors must also maintain effective controls
against diversion of controlled substances into other than legitimate medical, scientific and
industrial channels. When determining if a distributor has provided effective controls, the DEA

Administrator refers to the security requirements set forth in §§ 1301.72-1301.76 as standards for
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the physical security controls and operating procedures necessary to prevent diversion. See 21

CFR § 1301.71.

B. Distributor Defendants knew or should have known they were facilitating
widespread opioid diversion

90, The problem of opioid diversion in the supply chain has been widely publicized
for years. Numerous publications, studies, federal agencies, and professional organizations have
highlighted the epidemic rate of opioid abuse and overdose rates in communities in Oklahoma,
including in Indian country, as well as throughout the United States.

91. To combat the problem of opioid diversion, the DEA has provided guidance to
distributors on the requirements of suspicious order reporting in numerous venues, publications,
documents, and final agency actions.

92. Since 2006, the DEA has conducted one-on-one briefings with distributors
regarding downstream customer sales, their due diligence responsibilities, and their legal and
regulatory responsibilities (including the responsibility to know their customers and report
suspicious orders to the DEA). The DEA provided distributors with data on controlled substance
distribution patterns and trends, including data on the volume of orders, frequency of orders, and
percentage of controlled vs. non-controlled purchases. The distributors were also given case
studies, legal findings against other registrants, and ARCOS profiles of their customers whose
previous purchases may have reflected suspicious ordering patterns. The DEA pointed out the
“red flags” distributors should look for in order to identify potential diversion. This initiative was
created to help distributors understand their duties with respect to diversion control.

93. Since 2007, the DEA has hosted at least five conferences to provide registrants
with updated information about diversion trends and regulatory changes that affect the drug

supply chain, the distributor initiative, and suspicious order reporting. All of the major
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distributors attended at least one of these conferences. The conferences allowed the registrants to
ask questions and raise concerns. Registrants could also request clarification on DEA policies,
procedures, and interpretations of the CSA and implementing regulations.

94. Since 2008, the DEA has participated in numerous meetings and events with the
legacy Healthcare Distribution Management Association (HDMA), now known as the
Healthcare Distribution Alliance (HAD), an industry trade association for wholesalers and
distributors. DEA representatives have provided guidance to the association concerning
suspicious order monitoring, and the association has published guidance documents for its
members on suspicious order monitoring, reporting requirements, and the diversion of controlled
substances.’

95. On September 27, 2006 and again on December 27, 2007, the DEA Office of
Diversion Control sent letters to all registered distributors providing guidance on suspicious
order monitoring of controlled substances and the responsibilities and obligations of the
registrant to conduct due diligence on controlled substance customers as part of a program to
maintain effective controls against diversion.

96. The September 27, 2006 letter reminded registrants that they are required by law
to exercise due diligence to avoid filling orders that may be diverted into the illicit market. It
explained that as part of the legal obligation to maintain effective controls against diversion, the
distributor is required to exercise due care in confirming the legitimacy of all orders prior to
filling. It also described circumstances that could be indicative of diversion including ordering
excessive quantities of a limited variety of controlled substances while ordering few if any other

drugs; disproportionate ratio of ordering controlled substances to non-controlled prescription

* HDMA, “Industry Compliance Guidelines: Reporting Suspicious Orders and Preventing
Diversion of Controlled Substances,” (2008).



drugs; the ordering of excessive quantities of a limited variety of controlled substances in
combination with lifestyle drugs; and ordering the same controlled substance from multiple
distributors. The letter went on to describe what questions should be answered by a customer
when attempting to make a determination if the order is indeed suspicious.

97. On December 27, 2007, the Office of Diversion Control sent a follow-up letter to
DEA registrants providing guidance and reinforcing the legal requirements outlined in the
September 2006 correspondence. The letter reminded registrants that suspicious orders must be
reported when discovered and monthly transaction reports of excessive purchases did not meet
the regulatory criteria for suspicious order reporting. The letter also advised registrants that they
must perform an independent analysis of a suspicious order prior to the sale to determine if the
controlled substances would likely be diverted, and that filing a suspicious order and then
completing the sale does not absolve the registrant from legal responsibility. Finally, the letter
directed the registrant community to review a recent DEA action called Southwood
Pharmaceuticals, Inc., 72 FR 36487 (2007) that addressed criteria in determining suspicious
orders and their obligation to maintain effective controls against diversion.

98.  The Distributor Defendants were on notice that their own industry group, the
Healthcare Distribution Management Association, published Industry Compliance Guidelines
titled “Reporting Suspicious Orders and Preventing Diversion of Controlled Substances™ that
stressed the critical role of each member of the supply chain in distributing controlled
substances.

99.  These industry guidelines further provided: “At the center of a sophisticated
supply chain, distributors are uniquely situated to perform due diligence in order to help support

the security of controlled substances they deliver to their customers.”
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100.  Opioid distributors have themselves recognized the magnitude of the problem
and, at least rhetorically, their legal responsibilities to prevent diversion. They have made
statements assuring the public they are supposedly undertaking a duty to curb the opioid
epidemic.

101, For example, a Cardinal executive recently claimed that it uses “advanced
analytics” to monitor its supply chain; Cardinal assured the public it was being “as effective and
efficient as possible in constantly monitoring, identifying, and eliminating any outside criminal
activity.”

102.  McKesson has publicly stated that it has a “best-in-class controlled substance
monitoring program to help identify suspicious orders” and claimed it is “deeply passionate
about curbing the opioid epidemic in our country.”

103. At the very least, these assurances about constantly eliminating criminal activity
and curbing the opioid epidemic create a duty for the Distributor Defendants to reasonably
follow through.

104.  Thus, in addition to the obligations imposed by law, through their own words and
actions, the Distributor Defendants have voluntarily undertaken a duty to protect the public at
large against diversion from their supply chains, and to curb the opioid epidemic.

105, Despite these kinds of statements, the Distributors Defendants have knowingly or
negligently allowed diversion. Their misconduct has resulted in numerous civil fines and other
penalties recovered by state and federal agencies—including actions by the DEA related to
violations of the Controlled Substances Act.

106.  In 2008, Cardinal paid a $34 million penalty to settle allegations about opioid
diversion taking place at seven warehouses around the United States. Again in 2012, Cardinal

reached an administrative settlement with the DEA relating to opioid diversion between 2009
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and 2012 in multiple states. Just several months ago, in December 2016, a Department of Justice
press released announced that, in connection with the CSA violations, the United States
“Reaches $34 Million Settlement With Cardinal Health For Civil Penalties Under The Controlled
Substances Act.” In connection with the investigations of Cardinal, the DEA uncovered evidence
that Cardinal’s own investigator warned Cardinal against selling opioids to a particular pharmacy
in Florida that was suspected of opioid diversion. Cardinal did nothing to notify the DEA or cut
off the supply of drugs to the suspect pharmacy. Instead, Cardinal’s opioid shipments to the
pharmacy increased—to almost 2 million doses of oxycodone in one year, while other
comparable pharmacies were receiving approximately 69,000 doses/year.

107. In May 2008, McKesson entered into a settlement agreement with the DEA to
settle claims that McKesson failed to maintain effective controls against diversion of controlled
substances. McKesson allegedly failed to report suspicious orders from rogue Internet
pharmacies around the country, resulting in millions of doses of controlled substances being
diverted. McKesson agreed to pay a $13.25 million civil fine. After the 2008 settlement,
McKesson was supposed to change its ways and act tougher towards opioid diversion. But it did
not do so. It was later revealed that McKesson’s system for detecting “suspicious orders” from
pharmacies was so ineffective and dysfunctional that at one of its facilities in Colorado between
2008 and 2013, it filled more than 1.6 million orders, for tens of millions of controlled
substances, but it reported just 16 orders as suspicious, all from only a single consumer. Again in
2015, McKesson found itself in the middle of allegations concerning its “suspicious order
reporting practices for controlled substances.” In early 2017 it was reported that McKesson
agreed to pay $150 million to the government to settle certain opioid diversion claims that it

allowed drug diversion at 12 distribution centers in 11 states.
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108.  In 2007, AmerisourceBergen lost its license to send controlled substances from a
distribution center amid allegations that it was not controlling shipments of prescription opioids
to Internet pharmacies. Again in 2012, AmerisourceBergen was implicated for failing to protect
against diversion of particular controlled substances into non-medically necessary channels. It
has been reported that the U.S. Department of Justice has subpoenaed AmerisourceBergen for
documents in connection with a grand jury proceeding seeking information on the company’s
“program for controlling and monitoring diversion of controlled substances into channels other
than for legitimate medical, scientific and industrial purposes.”

109. The Oklahoma Board of Pharmacy has directly disciplined the wholesale
distributors of prescription opioids for failure to prevent diversion. On June 17, 2009, Cardinal
Health was disciplined in two separate cases for violations in pharmacies that it operates. In Case
No. 926, a pharmacy technician at Oklahoma State University Medical Center Pharmacy was
allowed to illegally purchase 30,800 prescription opioids. As a result, Cardinal Health was cited
for failing to prevent diversion and agreed to “maintain a compliance program designed to detect
and prevent diversion of controlled substances... [which] shall include procedures to review
orders for controlled substances. Orders that exceed established thresholds and criteria will be
reviewed by a Cardinal Health employee trained to detect suspicious orders for the purposes of
determining whether (i) such orders should not be filled and reported to the DEA and Board of
Pharmacy (ii) based on a detailed review, the order is for a legitimate purpose and the controlled
substances are not likely to be diverted into other than legitimate medical, scientific, or industrial
channels.” In Case No. 927, a pharmacy technician at Hillcrest Medical Center Pharmacy
diverted 399,500 tablets (street value of $3,966,500.00) of hydrocodone. The Board again cited
Cardinal Health for failing to prevent diversion and Cardinal Health again agreed to implement a

system to detect and prevent further diversion.
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110.  Although distributors have been penalized by law enforcement authorities, these
penalties have not changed their conduct. They pay fines as a cost of doing business in an
industry which generates billions of dollars in revenue.

C. Distributor Defendants’ misconduct has injured and continues to injure
Cherokee Nation

111.  The Distributor Defendants had the ability and duty to prevent opioid diversion,
which presented a known or foreseeable danger of serious injury to the Cherokee Nation. But
they failed to do so.

112.  The Distributor Defendants have supplied quantities of prescription opioids in and
around the Cherokee Nation with the actual or constructive knowledge that the opioids were
ultimately being consumed by Cherokee Nation citizens for non-medical purposes. Many of
these shipments should have been stopped or investigated as suspicious orders, but the
Distributor Defendants negligently or intentionally failed to do so.

113. Each Distributor Defendant knew or should have known that the amount of
opioids that it allowed to flow into the Cherokee Nation was far in excess of what could be
consumed for medically-necessary purposes in the relevant communities (especially given that
each Distributor Defendant knew it was not the only opioid distributor servicing those
communities).

114. The Distributor Defendants negligently or intentionally failed to adequately
control their supply lines to prevent diversion. A reasonably-prudent distributor of Schedule II
controlled substances would have anticipated the danger of opioid diversion and protected
against it by, for example, taking greater care in hiring, training, and supervising employees;
providing greater oversight, security, and control of supply channels; looking more closely at the

pharmacists and doctors who were purchasing large quantities of commonly-abused opioids in
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amounts greater than the populations in those areas would warrant; investigating demographic or
epidemiological facts concerning the increasing demand for narcotic painkillers in and around
Cherokee Nation; providing information to pharmacies and retailers about opioid diversion; and
in general, simply following applicable statutes, regulations, professional standards, and
guidance from government agencies.

115.  On information and belief, the Distributor Defendants made little to no effort to
visit the pharmacies servicing the Cherokee Nation to perform due diligence inspections to
ensure that the controlled substances the Distributors Defendants had furnished were not being
diverted to illegal uses.

116. On information and belief, the compensation the Distributor Defendants provided
to certain of their employees was affected, in part, by the volume of their sales of opioids to
pharmacies and other facilities servicing the Cherokee Nation, thus improperly creating
incentives that contributed to and exacerbated opioid diversion and the resulting epidemic of
opioid abuse.

117. It was reasonably foreseeable to the Distributor Defendants that their conduct in
flooding the market in and around the Cherokee Nation with highly-addictive opioids would
allow opioids to fall into the hands of children, addicts, criminals, and other unintended users.

118. It is reasonably foreseeable to the Distributor Defendants that, when unintended
users gain access to opioids, tragic preventable injuries will result, including addiction,
overdoses, and death. It is also reasonably foreseeable many of these injuries will be suffered by
Cherokee Nation citizens, and that the costs of these injuries will be shouldered by the Cherokee
Nation.

119. The Distributor Defendants knew or should have known that the opioids being

diverted from their supply chains would contribute to the opioid epidemic of the Cherokee
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Nation, and would create access to opioids by unauthorized users, which, in turn, perpetuates the
cycle of addiction, demand, and illegal transactions.

126. The Distributor Defendants knew or should have known that a substantial amount
of the opioids dispensed in and around the Cherokee Nation were being dispensed based on
mvalid or suspicious prescriptions. It is foreseeable that filling suspicious orders for opioids will
cause harm to individual pharmacy customers, third-parties, and the Cherokee Nation.

121.  The Distributor Defendants were aware of widespread prescription opioid abuse
in and around the Cherokee Nation, but they nevertheless persisted in a pattern of distributing
commonly abused and diverted opioids in geographic areas—and in such quantities, and with
such frequency—that they knew or should have known these commonly abused controlled
substances were not being prescribed and consumed for legitimate medical purposes.

122.  The use of opioids by Cherokee Nation citizens who were addicted or who did not
have a medically-necessary purpose could not occur without the knowing cooperation and
assistance of the Distributor Defendants. If any of the Distributor Defendants adhered to
effective controls to guard against diversion, Cherokee Nation and its citizens would have
avoided significant injury.

123. The Distributor Defendants made substantial profits over the years based on the
diversion of opioids into the Cherokee Nation. Their participation and cooperation in a common
enterprise has foreseeably caused injuries the citizens of the Cherokee Nation and financial
damages to the Cherokee Nation. The Distributor Defendants knew full well that the Cherokee
Nation would be unjustly forced to bear the costs of these injuries and damages.

124. The Distributor Defendants’ intentional distribution of excessive amounts of

prescription opioids to relatively small communities primarily serving Cherokee Nation citizens
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showed an intentional or reckless disregard for the safety of the Cherokee Nation and its citizens.
Their conduct poses a continuing threat to the health, safety, and welfare of the Cherokee Nation.

111. Liability of The Pharmacy Defendants

A. Duties of The Pharmacy Defendants

125. Like all people, pharmacies must exercise reasonable care under the
circumstances. This involves a duty not to create a foreseeable risk of harm to others.
Additionally, one who engages in affirmative conduct, and thereafter realizes or should realize
that such conduct has created an unreasonable risk of harm to another, is under a duty to exercise
reasonable care to prevent the threatened harm.

126. Pharmacists are the “last line of defense” in keeping drugs from entering the illicit
market. They are meant to be the drug experts in the healthcare delivery system and as such
have considerable duties and responsibility in the oversight of patient care. They cannot blindly
fill prescriptions written by a doctor, even one registered under the CSA to dispense opioids, if
the prescription is not for a legitimate medical purpose.

127. The CSA imposes duties and requirements on the conduct of the Pharmacy
Defendants. These requirements, along with their related regulations and agency interpretations,
set a standard of care for pharmacy conduct.

128. The CSA requires pharmacists to review each controlled substance prescription
and, prior to dispensing medication, make a professional determination that the prescription is
effective and valid.

129.  Under the CSA, pharmacy registrants are required to “provide effective controls
and procedures to guard against theft and diversion of controlled substances.” See 21 C.F.R. §

1301.71(a). In addition, 21 C.F.R. § 1306.04(a) states, “The responsibility for the proper
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prescribing and dispensing of controlled substances is upon the prescribing practitioner, but a
corresponding responsibility rests with the pharmacist who fills the prescription.”

130.  Therefore, pharmacists are required to ensure that prescriptions for controlled
substances are valid, and that they are issued for a legitimate medical purpose by an individual
practitioner acting in the usual course of his professional practice.

131. By filling prescriptions of questionable or suspicious origin in violation of the
CSA, the Pharmacy Defendants have violated the Cherokee Nation Unfair and Deceptive Trade
Practices Act, which specifically makes it a civil offense under Cherokee law to violate federal
statutes affecting or impacting chattels bought for medical purposes.

132. The DEA’s 2010 “Practitioner’s Manual” section on *“Valid Prescription
Requirements™ instructs that “[a]n order purporting to be a prescription issued not in the usual
course of professional treatment or in legitimate and authorized research is an invalid
prescription.” Filling such a prescription is illegal. The manual states: “The law does not require
a pharmacist to dispense a prescription of doubtful, questionable, or suspicious origin. To the
contrary, the pharmacist who deliberately ignores a questionable prescription when there is
reason to believe it was not issued for a legitimate medical purpose may be prosecuted.”

133.  The DEA (as well as state pharmacy boards and national industry associations)
have provided extensive guidance to pharmacists concerning their duties to the public. The
guidance teaches pharmacists how to identify red flags, which indicate to the pharmacist that
there may be a problem with the legitimacy of a prescription presented by a patient. The
guidance also tells pharmacists how to resolve the red flags and what to do if the red flags are
unresolvable.

134. The industry guidance tells pharmacists how to recognize stolen prescription

pads; prescription pads printed using a legitimate doctor’s name, but with a different call back
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number that is answered by an accomplice of the drug-seeker; prescriptions written using
fictitious patient names and addresses, and so on.

135.  Questionable or suspicious prescriptions include: (1) prescriptions written by a
doctor who writes significantly more prescriptions (or in larger quantities) for controlled
substances compared to other practitioners in the area; (2) prescriptions which should last for a
month in legitimate use, but are being refilled on a shorter basis; (3) prescriptions for
antagonistic drugs, such as depressants and stimulants, at the same time; (4) prescriptions that
look “too good” or where the prescriber’s handwriting is too legible; (5) prescriptions with
quantities or dosages that differ from usual medical usage; (6) prescriptions that do not comply
with standard abbreviations and/or contain no abbreviations; (7) photocopied prescriptions; or
(8) prescriptions containing different handwritings. Most of the time, these attributes are not
difficult to detect or recognize; they should be apparent to an adequately trained pharmacist.

136. Signs that a customer is seeking opioids for the purpose of diversion include
customers who: (1) appear to be returning too frequently; (2) are seeking to fill a prescription
written for a different person; (3) appear at the pharmacy counter simultancously, or within a
short time, all bearing similar prescriptions from the same physician; (4) are not regular patrons
or residents of the community, and show up with prescriptions from the same physician; (5)
drive long distances to have prescriptions filled; (6) seek large volumes of controlled substances
in the highest strength in each prescription; (7) seek a combination of other drugs with opioids
such as tranquilizers and muscle relaxers that can be used to create an “opioid cocktail”; and (8)
pay large amounts of cash for their prescriptions rather than using insurance. Ignoring these signs
violates industry standards and DEA guidelines.

137.  Other “red flags™ include when prescriptions that lack the technical requirements

of a valid prescription, such as a verifiable DEA number and signature; prescriptions written in
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excess of the amount needed for proper therapeutic purposes; prescriptions obtained through
disreputable or illegal web-based pharmacies; and patients receiving multiple types of narcotic
pain killers on the same day.

138.  All of these issues have been presented by the DEA in pharmacist training
programs throughout the United States and have been used as examples by individual state
boards of pharmacy and the National Association of Boards of Pharmacy.

139.  Industry standards require pharmacists to contact the prescriber for verification or
clarification whenever there is a question about any aspect of a prescription order. If a
pharmacist is ever in doubt, he or she must ask for proper identification. If a pharmacist believes
the prescription is forged or altered, he or she should not dispense it and call the local police. If a
pharmacist believes he or she has discovered a pattern of prescription diversion, the local Board
of Pharmacy and DEA must be contacted.

140. A standard of care for the Pharmacy Defendants is also set by applicable
professional regulations in Oklahoma. Oklahoma Statute § 535:10-3-1.2 requires pharmacies to
“establish and maintain effective controls against the diversion of prescription drugs into other
than legitimate medical, scientific, or industrial channels”; and it is a violation of professional
standards not to attempt to address the suspected addiction of a patient to a drug dispensed by the
pharmacist, if there is reason to believe the patient may be addicted.

B. Pharmacy Defendants” misconduct has injured and continues to injure
Cherokee Nation

141.  On information in belief, the Pharmacy Defendants regularly filled prescriptions

in circumstances where red flags were present (and sometimes many red flags).
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142.  On information and belief, the Pharmacy Defendants regularly filled opioid
prescriptions that would have been deemed questionable or suspicious by a reasonably-prudent
pharmacy.

143.  On information and belief, the Pharmacy Defendants have not adequately trained
or supervised their employees at the point of sale to investigate or report suspicious or invalid
prescriptions, or protect against corruption or theft by employees or others.

144. On information and belief, the Pharmacy Defendants utilize monetary
compensation programs for certain employees that are based, in part, on the number of
prescriptions filled and dispensed. This type of compensation creates economic disincentives
within the companies to change their practices. For example, there have been reports of chain
store supervisory personnel directing pharmacists to fill prescriptions regardless of the red flags
presented.

145. The Pharmacy Defendants have violated a voluntarily-undertaken duty to the
public which they have assumed by their own words and actions. In news reports and other
public documents, it has been reported that the Pharmacy Defendants, through their words or
actions, have assured the public that issues affecting public health and safety are the highest
priority for the defendants.

146. For example, in 2015, CVS publically stated that, “the abuse of controlled
substance pain medication is a nationwide epidemic that is exacting a devastating toll upon
individuals, families and communities. Pharmacists have a legal obligation under state and
federal law to determine whether a controlled substance was issued for a legitimate purpose and

to decline to fill prescriptions they have reason to believe were issued for a non-legitimate

purpose.”
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147.  In failing to take adequate measures to prevent substantial opioid-related injuries
to the Cherokee Nation, the Pharmacy Defendants have breached their duties under the
“reasonable care” standard, professional duties under the relevant standards of professional
practice, and requirements established by federal law under the CSA.

148. It is foreseeable to the Pharmacy Defendants that filling invalid or suspicious
prescriptions for opioids would cause harm to individual pharmacy customers, the Cherokee
Nation citizens who may use the wrongfully-dispensed opioids, and the Cherokee Nation itself.

149. It is reasonably foreseeable to the Pharmacy Defendants that, when unintended
users gain access to opioids, tragic preventable injuries will result, including overdoses and
death. It is also reasonably foreseeable many of these injuries will be suffered by Cherokee
Nation citizens and the Cherokee Nation.

150. At all relevant times, the Pharmacy Defendants have engaged in improper
dispensing practices, and continue to do so, despite knowing full well they could take measures
to substantially eliminate their complicity in opioid diversion.

151. At all relevant times, the Pharmacy Defendants engaged in these activities, and
continue to do so, knowing full well that the Cherokee Nation, in its role of providing protection
and care for its citizens, would provide or pay for additional medical services, emergency
services, law enforcement, and other necessary services, as well as by the loss of substantial
economic productivity that contributes to the health and well-being of the Cherokee Nation.

152. It is reasonably foreseeable to the Pharmacy Defendants that the Cherokee Nation
would be forced to bear substantial expenses as a result of the Pharmacy Defendants’ acts.

153.  The Pharmacy Defendants were on notice of their ongoing negligence or
intentional misconduct towards the Cherokee Nation in part because of their history of being

penalized for violating their duties and legal requirements in other jurisdictions.
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154. In 2013, Defendant CVS agreed to pay $11 million to avoid civil charges for
violating federal laws relating to the sales of prescription opioids at pharmacies in the state of
Oklahoma. Specifically, CVS allegedly violated the recordkeeping requirements for tracking and
dispensing prescription drugs including oxycodone and hydrocodone.

155. In August of 2013, Defendant CVS was fined $350,000 by the Oklahoma
Pharmacy Board for improperly selling prescription narcotics in at least five locations in the
Oklahoma City metropolitan area which is in close proximity to the Cherokee Nation.

156. In January 2014, Defendant Walgreens was fined $178,500 by the Oklahoma
Pharmacy Board for destroying years’ worth of pharmacy records.

157. Nationally, Walgreens has settled investigations with the DEA related to
controlled substances in both Florida and California. The Florida settlement involved an $30
million civil fine.

158. Defendants CVS, Walgreens, and Walmart each have one or more pharmacies
ranked in the top ten of Oklahoma pharmacies that fill prescriptions for opioids, some of which
are operating within or in close proximity to the Cherokee Nation.

159.  Since 2013, the Oklahoma Board of Pharmacy has also prosecuted and disciplined
numerous pharmacists and pharmacy technicians employed by the Pharmacy Defendants,
including but not limited to Walmart, Walgreens, and CVS Pharmacy—all of which have stores
located within the Cherokee Nation—for diversion of prescription opioids.

160. Walmart has had two orders entered against it and its employees. In January of
2015, Walmart was cited for “failing to have a pharmacy manager who established and
maintained effective controls against the diversion of prescription drugs and failing to have a
pharmacy manager who supervises employees as they related to the practice of pharmacy.”

Notably, this particular Walmart is not only within the Cherokee Nation, but is also number eight
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on the top-ten list of opioid dispensing pharmacies in Oklahoma. Then, on June 15, 2016, a
pharmacy technician employed by Walmart in Broken Arrow, Oklahoma had an order entered
against her and her license revoked stemming from diversion of prescription opioids.

161. Walgreens has had six orders entered against pharmacists and pharmacy
technicians. On April 27, 2015, a pharmacy technician at Walgreens #6268 within the Cherokee
Nation admitted to diversion of 500 tablets of Alprazolam. On February 20, 2015, a pharmacist
at Walgreens #6551 in Broken Arrow, Oklahoma had an order entered against him for diversion
of Oxycodone from three different Walgreens stores in the area. On February 23, 2015, a
pharmacy technician at Walgreens #15811 in Tulsa, Oklahoma had an order entered against him
for diversion of Promethazine with Codeine Syrup. On June 17, 2015, a pharmacy technician at
Walgreens #7821 in Broken Arrow, Oklahoma had an order entered against her for diversion of
1,000 and 1,500 hydrocodone tablets. That same day, another pharmacy technician at the same
Walgreens had an order entered against her for diversion of hydrocodone and alprazolam. On
April 7, 2016, a pharmacy technician at Walgreens #7889 in Miami, Oklahoma had an order
entered against her for diversion of Clonazepam and Tylenol with codeine.

162. CVS has had at least one order entered against a pharmacy technician. On
February 24, 2016, a pharmacy technician at a CVS pharmacy within the Cherokee Nation had
an order entered against him for diversion of various prescription opioids from the stock bottles.

163. The Pharmacy Defendants were also aware of the magnitude of the opioid
diversion crisis based on investigations into their practices elsewhere. For example, in 2013,
Walgreens settled with the DEA for $80 million, resolving allegations that it committed an
unprecedented number of record-keeping and dispensing violations at various retail locations and

a distribution center. As part of the settlement, Walgreens agreed to enhance its training and
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compliance programs, and to no longer compensate its pharmacists based on the volume of
prescriptions filled.

164.  Similarly, in 2015, CVS agreed to pay a $22 million penalty following a DEA
investigation that found that employees at two pharmacies in Sanford, Florida had dispensed
prescription opioids, “based on prescriptions that had not been issued for legitimate medical
purposes by a health care provider acting in the usual course of professional practice. CVS also
acknowledged that its retail pharmacies had a responsibility to dispense only those prescriptions
that were issued based on legitimate medical need.””

165. Later that year, CVS agreed to pay $450,000 to resolve allegations that
pharmacists were filling opioid prescriptions written by unauthorized medical personnel. More
recently, in 2016, CVS settled a case pending in Massachusetts, by agreeing to pay $3.5 million
to resolve allegations that 50 CVS stores violated the CSA by filling forged oxycodone

prescriptions more than 500 times between 2011 and 2014.

COUNT I—ALL DEFENDANTS
VIOLATION OF THE CHEROKEE NATION
UNFAIR AND DECEPTIVE PRACTICES ACT
TITLE 12 § 25
166. The Cherokee Nation re-alleges and incorporates by reference paragraphs 1-165.
167. The Cherokee Attorney General is entitled to bring a suit on behalf of the

Cherokee Nation or its citizens to enforce Cherokee consumer protection laws, and to collect up

to $10,000 for each violation.

* Press release by Office of the United States Attorney in the Middle District of Florida
dated May 13, 2015
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168. Section 25 of the Cherokee Nation Deceptive and Unfair Trade Practices Act
(“CNDUPA?”) prohibits deceptive acts or practices in the conduct of any trade or commerce.

169. Defendants were in the position to implement effective business practices to
guard against diversion of the highly-addictive opioid products they sell and distribute. Instead,
they profited off the prescription drug epidemic in the Cherokee Nation by ignoring anti-
diversion laws, while burdening the Cherokee Nation with the externalities created by their
conduct.

170. Defendants turned a blind eye to the problem of opioid diversion and profited
from the sale of prescription opioids to the citizens of the Cherokee Nation in quantities that far
exceeded the number of prescriptions that could reasonably have been used for legitimate
medical purposes, despite having notice or actual knowledge of widespread opioid diversion
from prescribing records, pharmacy orders, field reports, and sales representatives.

171. The foregoing conduct constitutes an unfair, deceptive, unscrupulous, and
immoral trade practice that is against public policy, in violation of CNDUPA.

172.  Section 25 also lists certain acts that categorically violate CNDUPA. One of them
is violating any United States federal law “affecting or impacting on consumer goods, supplies,
and services.” Id. § 25(B)(25). The terms “goods” and “services” are defined, respectively, as
“any tangible chattels bought [for] medical or household purposes™; and “any work, labor, and
services for a commercial or business use.” Id. § 24(B)(1-2).

173. The federal Controlled Substances Act is a federal law affecting or impacting both
chattels bought for medical purposes, and services for commercial or business use.

174.  Each act by any Defendant that violated federal law under the CSA constitutes a

violation of the CNUDTA. Defendants violated the CSA and its implementing regulations by:
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a. Filling suspicious or invalid orders for prescription opioids at both the
wholesale and retail level;

b. Failing to maintain effective controls against opioid diversion;

c. Failing to operate an effective system to disclose suspicious orders of
controlled substances;

d. Failing to report suspicious orders of controlled substances;
e. Failing to reasonably maintain necessary records of opioid transactions;

f. Deliberately ignoring questionable and/or obviously invalid prescriptions and
filling them anyway.

175. The aforementioned actions of Defendants each constitute a violation of the
CNDUPA and each caused substantial damage and injury to the Cherokee Nation or the citizens
of the Cherokee Nation.

176.  On behalf of the Cherokee Nation, the Attorney General is entitled to recover civil
penalties for each of Defendants’ violations, as well as injunctive relief, reasonable attorneys’
fees, and whatever other relief may be deemed appropriate.

COUNT II—ALL DEFENDANTS
NUISANCE

177. The Cherokee Nation re-alleges and incorporates by reference paragraphs 1-165
and 167-176.

178. The nuisance is the over-saturation of opioids in the Cherokee Nation for non-
medical purposes, as well as the adverse social and environmental outcomes associated with
widespread illegal opioid use.

179.  All Defendants substantially participated in nuisance-causing activities.
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180.  Defendants’ nuisance-causing activities include selling or facilitating the sale of

prescription opioids from premises in and around the Cherokee Nation to unintended users in the

Cherokee Nation—including children, people at risk of overdose or suicide, and criminals.

181.  Defendants” nuisance-causing activities also include failing to implement

effective controls and procedures in their supply chains to guard against theft, diversion and

misuse of controlled substances, and their failure to adequately design and operate a system to

detect, halt and report suspicious orders of controlled substances.

182.  Defendants’ activities unreasonably interfere with the following common rights of

the public, including the citizens of the Cherokee Nation:

a.

b.

To be free from reasonable apprehension of danger to person and property;

To be free from the spread of disease within the community including the
disease of addiction and other diseases associated with widespread illegal
opioid use;

To be free from the negative health and safety effects of widespread illegal
drug sales on premises in and around the Cherokee Nation;

To be free from blights on the community created by areas of illegal drug use
and opioid sales;

The right to live or work in a community in which local businesses do not
profit from using their premises to sell products that serve the criminal
element and to foster a secondary market of illegal transactions; and

The right to live or work in a community in which community members are
not under the influence of narcotics unless they have a legitimate medical
need to use them.

183. The Defendants’ interference with these public rights of Cherokee Nation is

unreasonable because it:

a.

Has harmed and will continue to harm the public health and public peace of
the Cherokee Nation;
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b. Has harmed and will continue to harm Cherokee Nation neighborhoods and
communities by increasing the levels of vagrancy, property, and property
crime, and thereby interfering with the rights of the community at large;

c. Is proscribed by statutes and regulation, including the CSA, pharmacy
regulations, and the consumer protection statute;

d. Is of a continuing nature, and it has produced a long-lasting effects; and

e. Defendants have reason to know their conduct has a significant effect upon
the public rights of Cherokee Nation citizens and the Cherokee Nation.

184. The nuisance undermines Cherokee citizens® public health, quality of life, and
safety. It has resulted in increased crime and property damage within the Cherokee Nation. It has
resulted in high rates of addiction, overdoses, dysfunction, and despair within Cherokee Nation
families and entire communities, which threatens the fabric of Cherokee Nation society.

185. Public resources are being unreasonably consumed in efforts to address the
prescription drug abuse epidemic, thereby eliminating available resources which could be used to
benefit the Cherokee Nation public at large.

186. Defendants’ nuisance-causing activities are not outweighed by the utility of
Defendants” behavior. In fact, their behavior is illegal and has no social utility whatsoever, There
is no legitimately-recognized societal interest in failing to identify, halt, and report suspicious
opioid transactions.

187. At all times, all Defendants possessed the right and ability to control the nuisance-
causing outflow of opioids from pharmacy locations or other points of sale into the surrounding
Cherokee Nation. Distributor Defendants had the power to shut off the supply of illicit opioids
mto the Cherokee Nation.

188. As a direct and proximate result of the nuisance, Cherokee Nation citizens have

suffered in their ability to enjoy rights of the public.
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189. As a direct and proximate result of the nuisance, the Cherokee Nation has
sustained economic harm by spending a substantial amount of money trying to fix the societal
harms caused by Defendants’ nuisance-causing activity, including, but not limited to, costs of
hospital services, healthcare, child services and law enforcement.

190. The Cherokee Nation has also suffered unique harms of a kind that is different
from Cherokee Nation citizens at large, namely, that the Cherokee Nation has been harmed 1n its
proprietary interests.

191. The effects of the nuisance can be abated, and the further occurrence of such harm
and inconvenience can be prevented. All Defendants share in the responsibility for doing so.

192. Defendants should be required to pay the expenses the Cherokee Nation has
incurred or will incur in the future to fully abate the nuisance, and punitive damages.

COUNT III—ALL DEFENDANTS
NEGLIGENCE/GROSS NEGLIGENCE

193. The Cherokee Nation re-alleges and incorporates by reference paragraphs 1-165
167-176, and 178-192.

194. Defendants owe a non-delegable duty to the Cherokee Nation to conform their
behavior to the legal standard of reasonable conduct under the circumstances, in the light of the
apparent risks.

195. There is no social value to Defendants’ challenged behavior. In fact, Defendants’
behavior is against the law, i.e., facilitating the diversion of opioids to the illicit black market.

196. On the other hand, there is immense social value to the interests threatened by
Defendants’ behavior, namely the health, safety, and welfare of the Cherokee Nation and its

citizens.
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197. There is an extremely high likelihood of Defendants’ behavior causing a

substantial injury to the Cherokee Nation’s interests. The harmful consequences of opioid

diversion are apparent from the statistics related to prescription opioid overdoses and deaths.

198.  Defendants’ conduct fell below the reasonable standard of care. Their negligent

acts include:

1.

Consciously oversupplying the market in and around Cherokee Nation with
highly-addictive prescription opioids,

Using unsafe distribution and dispensing practices;

Affirmatively enhancing the risk of harm from prescription opioids by failing
to act as a last line of defense against diversion;

Inviting criminal activity into Cherokee Nation by disregarding precautionary
measures built into the CSA, pharmacy board regulations, and the law of the
Cherokee Nation;

Failing to properly train or investigate their employees;

Failing to properly review prescription orders for red flags;

Failing to report suspicious orders or refuse to fill them;

Failing to provide effective controls and procedures to guard against theft and
diversion of controlled substances; and

Failing to police the integrity of their supply chains.

199. Each Defendant had an ability to control the opioids at a time when it knew or

should have known it was passing control of the opioids to an actor further down in the supply

chain that was incompetent or acting illegally and should not be entrusted with the opioids.

200. Each Defendant sold prescription opioids in the supply chain knowing both that

(1) there was a substantial likelihood many of the sales were for non-medical purposes, and (2)

opioids are an inherently dangerous product when used for non-medical purposes.
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201. Defendants were negligent or reckless in not acquiring and utilizing special
knowledge and special skills that relate to the dangerous activity in order to prevent or
ameliorate such distinctive and significant dangers.

202.  Controlled substances are dangerous commodities. Defendants breached their
duty to exercise the degree of care, prudence, watchfulness, and vigilance commensurate to the
dangers inV(;lved in the transaction of their business.

203. Defendants were also negligent or reckless in failing to guard against foreseeable
third-party misconduct, e.g., the foreseeable conduct of: corrupt prescribers, corrupt pharmacists
and staff, and/or criminals who buy and sell opioids for non-medical purposes.

204. Defendants are in a limited class of registrants authorized to legally distribute
controlled substances in the Cherokee Nation. This places Defendants in a position of great trust
and responsibility vis-a-vis the Cherokee Nation. Defendants owe a special duty to the Cherokee
Nation; the duty owed cannot be delegated to another party.

205. The Cherokee Nation is without fault, and the injuries to the Cherokee Nation and
its citizens would not have happened in the ordinary course of events if the Defendants used due
care commensurate to the dangers involved in the distribution and dispensing of controlled
substances.

206. The aforementioned conduct of Defendants proximately caused damage to the
Cherokee Nation including increased healthcare and law enforcement costs, lower tax revenue,
and lost productivity.

COUNT IV—ALL DEFENDANTS
UNJUST ENRICHMENT
207. The Cherokee Nation re-alleges and incorporates by reference paragraphs 1-165,

167-176, 178-192, and 194-206.
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208. The Cherokee Nation has expended substantial amounts of money to fix or
mitigate the societal harms caused by Defendants’ conduct.

209.  The expenditures by the Cherokee Nation in providing healthcare services to
people who use opioids have added to Defendants’ wealth. The expenditures by the Cherokee
Nation have helped sustain Defendants’ businesses.

210.  The Cherokee Nation has conferred a benefit upon Defendants, by paying for
what may be called Defendants’ externalitics—the costs of the harm caused by Defendants’
negligent distribution and sales practices.

211. Defendants are aware of this obvious benefit, and that retention of this benefit is
unjust.

212, Defendants made substantial profits while fueling the prescription drug epidemic
in the Cherokee Nation.

213. Defendants continue to receive considerable profits from the distribution of
controlled substances in the Cherokee Nation.

214.  Defendants have been unjustly enriched by their negligent, intentional, malicious,
oppressive, illegal and unethical acts, omissions, and wrongdoing.

215. It would be inequitable to allow Defendants to retain benefit or financial
advantage.

216. The Cherokee Nation demands judgment against each Defendant for restitution,
disgorgement, and any other relief allowed in law or equity.

COUNT V—ALL DEFENDANTS
CIVIL CONSPIRACY
217.  The Cherokee Nation re-alleges and incorporates by reference paragraphs 1-165,

167-176, 178-192, 194-206, and 208-216.
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218.  The Distributor Defendants continuously supplied prescription opioids to the
Pharmacy Defendants despite having actual or constructive knowledge that said pharmacies were
habitually breaching their common law duties and violating the CSA.

219, Without the Distributor Defendants’ supply of prescription opioids, the Pharmacy
Defendants would not be able to fill and dispense the increasing number of prescription opioids
throughout the Cherokee Nation.

220.  The Pharmacy Defendants continuously paid the Distributor Defendants to supply
large quantities of prescription opioids in order to satisfy the demand for the drugs.

221.  Neither side would have succeeded in profiting so significantly from the opioid
epidemic without the concerted conduct of the other party.

222, As a result of the concerted action between the Distributor Defendants and the
Pharmacy Defendants, the Cherokee Nation and its citizens have suffered damage.

223, The Cherokee Nation demands judgment against each defendant for
compensatory and punitive damages.

PRAYER FOR RELIEF

WHEREFORE, the Cherokee Nation prays that the Court grant the following relief:
a. Injunctive Relief;
b. Civil Penalties;
c. Compensatory damages;
d. Restitution;
e. Punitive damages;
f. Attorneys’ fees and costs; and
g. All such other relief this Court deems just and fair;

h. Plaintiff seeks a trial by jury for all counts so triable.
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Dated this 20" day of April, 2017.
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