
Cherokee Council House 
Cherokee, North Carolina 

Date 

ORDINANCE NO. ___ (2016) 

WHEREAS, Tribal Council has recently passed new legislation to strengthen the Tribal 
preference law; and 

WHEREAS, there is language in the modifications that needs clarification. 

NOW, THEREFORE, BE IT ORDAINED by the Tribal Council of the Eastern Band of 
Cherokee Indians, in Council assembled, at which a quorum is present that 
the following sections of Chapter 92 be modified as follows: 

Section 92-7.;" Tribal Employment Rights Office. 

(a) There is hereby created the Tribal Employment Rights Office (TERO). The TERO 
shall operate as an independent and autonomous entity under the direction of the 
TERO Commission. The Commission shall have regulatory oversight responsibilities 
and shall act as a quasi-judicial entity to work to ensure compliance of the preference 
laws and regulations for the well-being of enrolled members. 

(b) The purpose of the TERO is to conduct the day-to-day business of the 
Commission, as delegated by the Commission, and to administer the rules, regulations, 
procedures, guidelines and orders adopted by the Commission in accordance with 
Chapters 92 and Chapter 95 of the Tribal code. 
(c) The manager/Director of the TERO may obtain and expend funding from federal. 
state or other sources to carry out the purposes of the Commission. The staff employed 
by TERO, including the Director/Manager shall have the benefits and protections of 
the personnel policy applicable to all tribal employees, including procedures for 
corrective actions. In order to maintain a clear separation of duties, all staff serving 
TERO shall be separate from the administrative authority of the Principal Chief, the 
Executive Committee, and Tribal Council. It shall be the responsibility of the TERO 
Director/Manager, with approval of the TERO Commission to modify such tribal 
personnel policies and procedures, as needed, in order for such policies and procedures 
to be effective for the personnel needs ofTERO. The TERO Commission shall have 
exclusive supervisory responsibility over the Director/Manager, and the 
Director/Manager shall have supervisory and personnel responsibilities over all other 
TERO Staff. 

4. 
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Sec, 92-7,BA. Budget. 

(a) TERO shall prepare a budget for its operations as necessary to pay salaries and other 
expenses, within the limit of funds available to it, which is to be included in budget 
requcst submitted annually to Tribal Council for approval. 

(b) TERO bllegel shall Be llaFliall)' ltineeElas aA ellem!ing B)(llense sf the Triea l CasiAS 
GIIRliAg ERleFj!Fises (TCGE), SlIeh IlII)'AleRt fer !he IlarmAs ' CAersliee CasiAe Resen 
shall be the lesser ef the aetllal regttlatsr), eest sf IlR aAlellR! whieh is ,50 llereeA! ef Ihe 
gf6SS gllAlillg revellue (win) bu! ill ne e\'elll Alare IhllA $ 2 000,000,00 fer Ihe \.iseal 
year, SlIeh Ilaymen! fer the lIarmh's Chereliee Valley River Gasille IlAEi Jlslel shall be 
!he lesser sf the aB!ual regllla!ery BeSI er IlR lIffieUll1 wAieh is ,50 Ilf the gress gBfiliRg 
revelule (will) btll iR Re eveRt mare Ihall $ I,OOO,GGG,OG fer the HSBal year, Fer eaeh 
year after Hseal year 2G 16, Ihe €allllee aRlellRts shall iRBreese H'I'e (lereenl aRRllall )' Ie 
aeeellnl fer grBwth elle eeaRalllY, AllY stlFj!ltls efstleh [tllleS eyer aetllal e?illell5eS at 
the enEi af a fiseal year shall be reftlneee ta the TCGE witlli" 129 ell)'S e f Ihe eAe ef 
tile fiseal year, U(lsn Bam(lle!iell sf Ille TCG'; allei l, all)' eNeess [lIAEIS '",iIIile reltlFflell 
imRlee iately fella ' viRg the !ler ea(lila El islriillltisR, 

(c) IfTBRO'siltleget Reees e?iBeell the amallR!S iR Stle(lEIfBgro(lh (il) fer an)' liseol 
year, then the TERO shall utilize funds obtained through vendor certification fees, 
regulatory fines, contract fees, sr seek allllitianol [tlnlling !'rem the TriBal GstlReil. 
Except as provided in subparagraph (d) below, any surplus remaining in such fees, 
fines or additional funding at the end of a fiscal year shall be distributed to the Tribe in 
accordance with Chapter 16C, 

(d) TERO shall have the authority to establish, fund, and maintain capital/expansion 
reserve funds for: 

(I) Working capital in an amount recommended by independent auditors; and 



(2) For such other purposes as are specifically authorized by Tribal 
Council ordinance based a detailed plan for use of the funds submitted by 
the TERO Commission. 

92-5( c) ffi.bal Elected officials, Executive staff and Program Directors may not serve 
as Commissioners during their tenure in those offices. 

See. 92 4. DeHnilieAs. 
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Sec. 92-5. - Tribal Employment Rights Commission. 

(d)(I) Commissioners may not serve more than two consecutive terms. 

(2) Commissioners shall serve until their terms expire, until they resign if before expiration 
of their term, until removed for calise by their appointing authority, until replaced by their 
duly appointed successor Commissioners or removed for cause by a quorum vote of 
Commissioners. 

Sec. 92-10. - Certification requirements. 

(c) A TriealAnv elected official~ Execlltive staff Program Directors and current/" sealed memhen' 
or other Boards and Commissions Ihal receive mOllelGl1' comnensation may not be TERO-certified. 

Sec. 92-11. - Indian ownership required. 

(a) To be certified under this Chapter, an economic entity shall be at least §+ 60 
percent (60%) directly and unconditionally owned and controlled by a member of 
Eastern Band or another federally recognized Indian tribe or a married couple in 
which one spouse is a member of the tribe. 
(b) Control is not the same as ownership. Control means the power to direct 
management and policies of the business and to make the day-to-day as well as major 
decisions in matters of policy, management, finance and operations. Control shall be 
real. substantial and continuing. not just a matter of forn1. It shall be exemplified by 
possession of the requisite knowledge and expertise to operate the particular 
business. It goes beyond simple ownership and does not include absentee ownership. 
(c) An economic entity shall be managed by one or more Indians or tribes and such 
person(s) shall have managerial or technical experience and competency directly 
related to the trade in which the applicant wants to be certified. In addition, for those 
trades requiring professional licensing. the economic entity or individuals employed 
by it shall hold the requisite licenses. 
(d) The Indian individual(s) who owns and controls the economic entity does not 
have to have the technical expertise and hold the critical license in order to 
demonstrate that he or she controls and manages the economic entity. However, the 



Indian individual(s) owning and controlling the economic entity shall have 
management experience to the extent and of the complexity necessary to run the 
economic entity. The Indian individual shall demonstrate that he has the ultimate 
managerial and supervisory control over those in the economic entity with the 
technical or licensing expertise. If the critical license is held by a non-Indian 
individual who has an equity interest in the economic entity, the Commission may 
find that the non-Indian individual controls the economic entity and may deny 
certification. (See CC § 87-1 Licenses Required) 

(Ord. No. 280,4-29-2002; Ord. No. 562, 4-25-201 I) 

See. 92-25. - Procedures for providing preference. 

(a) When presented with a need to contract or subcontract. the procuring entity shall 
communicate with the TERO to determine if there are any economic entities certified to perform 
the work in the contract. The procuring entill' shallnoti6 ' a Compliance om cer of all meetings 
and shallnol COlldllCf alll' hid openings lI' ilJlOlIt the presence or a Compliance officer, At the 
beginning of each fiscal year, all Tribal enterprises and entities and Program Secretaries, 
Directors, Manager shall provide a report to a Compliance officer which shall include anticipated 
projects for the fiscal year including name of the project, location of project, contact person and 
projected start date. This report is due no later than forty-five (45) days after budget approval. 
Compliance officers shall be IIpdated as Aeeded info rmed o( new " rojects, change orders and 
modificatiolls within fi ve business dOl'S. Jl'hen awarded a Tribal cOllstrue/ioll contract Q 

cOIllraclor shall submit a compliance plan to a Comnliance offlcer within 1-1 calendar dal's of 
heing awarded the contraCI. 

Sec. 92-28.B. TERO fees. 

An employee rights fee is necessary to raise revenue for the operation of the TERO. Every 
eayered economic entity that obtains a Tribal contract that .<ection 92-3 afWlies shall pay a fee of 
1.75% for all contracts in excess of $ 10,000.00. Where gaad eallse is shawA, the CammissiaA 
may allthari2e a eaAtraetar ta pa:,' fee iA iAstallmeAts a\'er the eallFSe afthe eaAtraet. TERO­
certified vendors shall na .. a fee oU . 75% fo r all contracts in excess o( S 100 000. 00. 

Sec. 92-35. - Appeal (rOIll actioll 011 cOlllplaillt. 

(01 An anpea/to the Cherokee Cour' mal' he taken 6'om am' final order of lhe Commission bv a 
parll' adversel .. affected hI' the filial order. The avoeal shall he filed with the Court no later than 
20 da".\' aft er/he parN receives (orma/no/ice of /he Commission's decision. 

fb i The Cherokee Court shallllphoid the decisioll ofthe Commissioll IIl1less the appel/alit proves 
(ha//he decisioll of /he Commission is arhitra'l'. capricious or in exce .... ·s of /he Glllhorilv or /he 
Commis~·i011. 

rei The appeal shall he ex ecuted hI' sen'illg a wrillellllotice of appealll'ith the Cherokee Court, 
with a COpl' (0 (he manager, wilhin 20 dOl'S after (he dale of the elll'l' of lhe order of the 
Commission The 1I0tice o( a"peal shall: 

(J J Set fo rth the order from which aM eal is takell: 

f2} Sped'!' the groulld'i unOJlll'hich reversa/ or modification oflhe orde" is snuglr/; 

O J B« siglled hI' the appellallt. 



(dl ExcefJI as provided heloll' or in .",hseclion (bl. I"e order 0ff"e Commission s"all ahale 
pending I/U: determinatioll of /he Cherokee Courl, However. lire manager maJl pelilion and. (or 
good cal/"t! shown. the Court 111(1)1 order/he narlV requesting a hearing 10 nost a hond: 

()) Sufflcienllo cover monetar" damages thqlthe Commission assessed agaill."l lhe norl1': 

(2) To assure the par/v 's compliance wilh olher sallctiollS: or 

(3i Remedial aCliollS il/mosed hI' '''e Commission's order iU"al order is up"eld hI' I"e 
Courl. 

reI If /he order or lhe Commission is reversed or modified. the COliI'I shall express!v alld 
."necifical/" directlhe Commission as to further action ordered btl the COllrl ill the mailer. 
including making and elltering all \' order or orders ill COllnection !herewith. and the limilations. 
or conditions /0 he cOII/ained therein 

(0 If /he Commission's order i.Ii upheld OIl apneal or i( HO appeal is sOl/ght wi/hin 20 davs from 
the date of the par/v 's receinl of the COJllmission's order. the Commission shall petition Ihe Court 
and the Court shall grallt such orders as are Ilf CeSSal1' alld apnropriate In ell fOrce the orders of 
the Commission and the sanc/iolls imposed hl' it. 

BE IT FURTHER ORDAINED that this ordinance shall be effective upon ratification by 
the Principal Chief, and all prior ordinances and resolutions that are 
inconsistent with this ordinance are rescinded. 

Submitted by: the TERO commission 


